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M1 We granted review to consi der whet her and to what extent
the courts can order restitution for victins of an unlicensed
contractor who perforns inconplete and faulty work. W concl ude
that a trial court may award restitution when and to the extent
that the crimnal act of contracting without a |license directly
causes a victinm s econom c | oss.

l.

12 John R Porter, representing hinself to be a |icensed
contractor, separately contracted wth T.S. and N.L. (the victins)
to performrenodeling work on their homes. T.S. purchased needed
materials and paid Porter $2,854.77. N.L. paid Porter at |east
$9,040.27. In both instances, Porter failed to conplete the work
and did sonme of the work inproperly. The victins each filed a

conplaint wth the Registrar of Contractors, alleging both poor



wor kmanshi p and non- perf or mance. The Registrar of Contractors

investigation revealed that Porter did not hold a wvalid
contractor’s license.

13 Porter was charged and convicted in Phoenix Minicipa

Court of two counts of acting in the capacity of a contractor
wi t hout holding a contractor’s license, a class one m sdeneanor.?
Arizona Revised Statutes (AR S.) 88 32-1151, 32-1164. The
muni ci pal judge conducted a restitution hearing pursuant to AR S.
section 13-603, and ordered Porter to pay $22,429.11 to T.S. and
$22,365.67 to N.L. The judge cal cul ated these awards by addi ng t he
anobunts each victimhad paid to Porter to the estimted cost of

repairing Porter’'s faulty work and finishing work he left

i nconpl ete.
14 Porter appealed the restitution order to the Maricopa
County Superior Court. Judge W/ kinson vacated the restitution

awards, stating that the victins’ econom c | osses were caused not
by Porter’s failure to procure a contractor’s license, but by
“shoddy and i nconplete work.” State v. Porter, No. LC 1999-000438,
M nute Entry Order at 2 (Dec. 4, 1999). Having no further right to
appeal, the State filed a special action in the court of appeals.

The court of appeals accepted jurisdiction but denied relief,

! The court also convicted Porter of one count of
advertising to provide contracting services without first obtaining
a contractor’s license. Ariz. Rev. Stat. (AR S.) 8§ 32-1165. The
trial judge did not base any restitution award on this conviction.
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hol di ng that the economic |loss the victins suffered was a “renote,
i ndirect, or consequential result” of Porter’s crinme, and therefore
beyond the scope of crimnal restitution. State v. WIkinson, 198
Ariz. 376, 381 § 22, 10 P.3d, 634, 639 T 22 (App. 2000).
15 W granted review to determne whether a victim can
recover restitution froma person convicted of contracting w thout
alicense inviolation of A RS. section 32-1151.%2 At the Court’s
request, the parties separately argued the question whether
Arizona's restitution statutes are consistent with the Arizona
Constitution’ s guarantee of the right to a civil jury trial.

(I

A
16 To i npl enment the inportant constitutional right of crine
victinse to recover pronpt restitution,® the |egislature enacted
several statutes that define the circunstances under which and the
extent to which a court may award restitution. Section 13-603

directs the court to “require the convicted person to nmake

restitution” to the victim “in the full anmount of the economc
| oss as determned by the court . . . .7 A RS § 13-603.C
(enphasi s added). Econom ¢ | oss i ncl udes

2 W exercise jurisdiction pursuant to Arizona Constitution

Article VI, Section 5.3 and Arizona Rul es of Procedure for Speci al
Actions section 8(b).

3 Ariz. Const. art. Il, 8 2.1.A 8.
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any loss incurred by a person as a result of the

comm ssion of an offense. Econom c |oss includes |ost

interest, |ost earnings and other | osses which woul d not

have been incurred but for the offense. Economc |oss

does not include | osses incurred by the convicted person,

damages for pain and suffering, punitive damages or

consequenti al damages.
A RS 8§ 13-105.14 (enphasis added). Section 13-804.B further
defines the scope of restitution by directing the court to consider
“all 1l osses caused by the crimnal offense or offenses for which
t he defendant has been convicted.” A R S. § 13-804.B (enphasis
added) .
17 These statutes, considered together, define those | osses
for which restitution should be ordered. First, the |oss nust be
econom c. Second, the |oss nmust be one that the victi mwould not
have incurred but for the defendant’s crimnal offense. As the
court of appeals noted, however, “‘but for’ causation does not
suffice to support restitution, for if it did, restitution would
extend to consequential damages. Yet our crimnal code expressly
provides the contrary.” WIKkinson, 198 Ariz. at 380 ¥ 19, 10 P. 3d
at 638 1 19. By elimnating consequential danages, the statutory
schenme inposes a third requirenent: the crimnal conduct nust
directly cause the econom c | oss. If the loss results fromthe
concurrence of some causal event other than the defendant’s
crimnal conduct, the loss is indirect and consequential and cannot

qualify for restitution under Arizona’s statutes. See State v.

Li ndsl ey, 191 Ariz. 195, 198, 953 P.2d 1248, 1251 (App. 1997). W



hold, therefore, that the statutes direct a court to award
restitution for those danmages that flow directly from the
defendant’s crimnal conduct, wthout the intervention of
addi ti onal causative factors.

B.
18 Appl ying the above standards, the court of appeals
concl uded that Porter’s victinms could not recover any restitution.
We di sagree in part.
19 When Porter, presenting hinself as alicensed contractor,
entered agreenents with T.S. and N L. to provide contracting
services, he violated AR S. section 32-1151. As a direct result
of Porter’s offer to act as a licensed contractor, T.S. and N. L.
agreed to pay, and did pay, all or a portion of the anpbunts due
under their agreenments with Porter. Porter’s crimnal actions
directly caused those | osses. |Indeed, the original conception of
restitution, and the formwth the nost direct link to crimna
conduct, is that
of forcing the crimnal to yield up to his victim the
fruits of the crine. The crinme is thereby made worthl ess
to the crimnal. This formof crimnal restitution is
sanctioned not only by history but also by its close
relationshiptotheretributive and deterrent purposes of
crimnal punishnment.
United States v. Fountain, 768 F.2d 790, 800 (7th GCr. 1985).

Under Arizona's statutes, these victins are entitled to recover

their paynents to Porter as restitution.



110 A different result obtains, however, as to the expenses
the victins incurred because Porter failed to conplete the work he
contracted to do or did so in a faulty manner. W agree with the
court of appeals that Porter’s crimnal conduct of contracting
wi thout a |icense did not cause these | osses. These |osses would
not have occurred w t hout the concurrence of a second causal event,
Porter’s unwor kmanl i ke performance. Therefore, the | osses i ncurred
as a result of Porter’s poor and unfinished work constitute
i ndi rect damages and cannot qualify for restitution.
C.

111 Qur conclusion that the restitution statutes enconpass
only damages directly caused by the crim nal conduct involved not
only remains faithful to the statutory | anguage, but al so prevents
the restitution statutes fromconflictingwith the right to a civil
jury trial preserved by Arizona Constitution Article |1, Section
23. Article I'l, Section 23 protects the right to a jury trial as
it existed when Arizona’ s constitution was adopted. Rothweiler v.
Superior Court, 100 Ariz. 37, 41, 410 P.2d 479, 482 (1966); see
al so Hoyl e v. Superior Court, 161 Ariz. 224, 228, 778 P.2d 259, 263
(App. 1989) (discussing the extent of the common law right to jury
trial in 1910).

112 Potential problens arise if we too broadly conbine civil
liability wwth crimnal sentencing. As the court of appeals has

not ed:



If reparations as a condition of probation are to

i ncl ude el ement s beyond nere “speci al damages” we bel i eve

a trial court nust use great caution. The sentencing

phase of a crimnal case is not the ideal forumfor the

di sposition of a[civil] case. Both parties are deprived

of a jury; the defendant nmay be limted in show ng

causation or developing a defense of «contributory

negl i gence or assunption of risk.*
State v. Garner, 115 Ariz. 579, 581, 566 P.2d 1055, 1057 (App
1977).
113 By limting restitution to those damages that flow
directly from a defendant’s crimnal conduct, the |egislature
focused upon the primary purposes of restitution: reparation to
the victimand rehabilitation of the offender. State v. Howard,
163 Ariz. 47, 51, 785 P.2d 1235, 1239 (App. 1989). Porter was
convicted of contracting without a license. Requiring himto pay
restitution for damages that resulted directly fromthe crimna
conduct serves to rehabilitate himand thereby to prevent himfrom
again violating AR S. section 32-1151. The penalty thus fits
squarely within the goals of crimnal punishnment and does not
deprive him of a civil trial to which he mght otherw se be

entitl ed.

D.
114 The mjority opinion of the court of appeals also

suggested that the reason the victins cannot recover damages for

4 In fact, the sentencing judge indicated that T.S. and
N.L. may not have been able to recover in a civil action because
they failed to investigate whether Porter held a valid contractor’s
license. (Hr'g Tr. at 75-76).



the harmcaused by Porter’s unworkmanl i ke performance is that such
damage is not an elenent of the crine of which he was convicted.
W kinson, 198 Ariz. at 381 Y 22, 10 P.3d at 639 § 22. In his
di ssent, Judge Ryan took issue with this statenent, noting that
restitution is available for damage directly caused by crimna
conduct, even if the damage is not an elenent of the crine. Id.
at 383 ¢ 34, 10 P.3d at 641 Y 34 (Ryan, J. dissenting). As the
di ssent stated, although breaking a wi ndowis not an el enent of the
crime of burglary, see A RS 8§ 13-1507.A, a burglar may be
required to pay restitution for a wi ndow he breaks when entering,
because his crimnal conduct directly causes the danage. On this
i ssue we agree with the dissent: the conduct causing danage need
not be an el enent of the crine for which the defendant is convicted
to make the loss restitution-eligible. The test is whether
particular crimnal conduct directly causes the victinmis loss. In
this case, danage caused by Porter’s unwor kmanl i ke perfornmance does
not neet the statutory requirenents for restitution because the
crim nal conduct did not directly cause the damage, not because the
statute omts unworkmanli ke conduct as an el enent of the crinme of
whi ch Porter was convi cted.
I V.
115 The State also argues that Porter’s conduct directly

caused the victins’ harm because they were barred from recovery

under A.R S. section 32-1132. Section 32-1132 establishes a fund,



adm ni stered by the Registrar of Contractors, to conpensate persons
injured by residential contractors. A R S. § 32-1132. A. Because
Porter was unlicensed, he was not, by definition, a residential
contractor. The State contends that the victins’ |ack of access to
the fund flowed directly from Porter’s crimnal conduct.

116 The State’s argunent confuses damage causation wth
access to a particular source of recovery. The loss the victins
suffered consisted of the nonies they paid to Porter, a |oss
directly caused by Porter’s crimnal conduct, and the |oss they
suffered from Porter’s failure or inability to perform the work
properly, which is not a direct result of his acting wthout a
| i cense. The necessary direct causal relationship between the
crimnal conduct and the clained | osses nust remain the focus of
the restitution statutes. The fact that the victinms have no
recourse to the statutory recovery fund affects not their econom c
| oss, but rather the sources from which they can seek paynent of
| osses caused by a factor other than Porter’s crimnal conduct.

V.

117 For the foregoing reasons, we vacate the opinion of the
Court of Appeals, vacate the judgnent of the Superior Court, and
remand to the Phoenix Minicipal Court for a new restitution

hearing, the restitution award to be made in a manner consi stent
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with this opinion.

Ruth V. McG egor, Vice Chief Justice

CONCURRI NG

Charl es E. Jones, Chief Justice

Thomas A. Zl aket, Justice

Stanl ey G Fel dman, Justice
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